
 

 

For more about estate planning 
strategies as well as additional 

information about other services 
provided by our firm: 

Please visit our website at 
http://www.wisemanbray.com   

Please follow us on Twitter at 

http://twitter.com/wisemanbray 

Join our Facebook Group at 

http://
facebook.wisemanbray.com 

Larry R. Bray 
Attorney & Counselor at 

Law 

Unlike many of our 
newsletters that are 
purely informative in 
nature, this newsletter 
is intended to alert cli-
ents, advisors, friends 
and colleagues of the 
potential need to take 
specific actions.   
 

In our Fall 2009 news-
letter, we discussed the 
possibilities for estate 
tax reform and the vari-
ous opinions of those in 
the estate planning 
community regarding 
the future of the estate 
tax. Now, however, the 
unthinkable has hap-
pened because Con-
gress failed to act.  
Nearly everyone ex-
pected Congress to ex-
tend the estate tax, at 
least on a temporary 
basis, into 2010, but 
Congress did not act at 
all. 
 

Consequently, effective 
January 1, 2010, the 
Estate Tax and Genera-
tion Skipping Tax “are 
not applicable” for 
2010.  Additionally, in-
stead of a “step up” in 
basis for the assets of 
decedents dying in 
2010, we are now oper-
ating under a “modified 
carryover basis” regime.  
Under previous law, 
property (all noncash 

assets) got a step up in 
basis upon someone’s 
death, which could sig-
nificantly reduce capital 
gains taxes by increasing 
the basis the new owner 
(spouse, child, trust, etc.) 
had in the property. 
 

No one knows if or when 
Congress will act on the 
Estate Tax and Genera-
tion Skipping Tax (GST).  
If the taxes are made ap-
plicable retroactively to 
January 1, 2010, there 
will likely be litigation 
about the constitutional-
ity of a tax imposed retro-
actively.  If Congress 
again takes no action in 
2010, the Estate and 
Generation Skipping Tax 
automatically reverts to 
the law in effect in 2001.   
 

This would mean:  an Es-
tate Tax Exemption 
amount of $1 million, a 
GST exemption of ap-
proximately $1.3 million, 
an estate tax rate of 
55%, and the reinstate-
ment of other technical 
provisions potentially 
costly to taxpayers.  The 
2001 law contained a 
provision stating that on 
January 1, 2011, the law 
will then be “just as if the 
2001 law had never 
been enacted.” 
 

 

What does this mean for 
you? 
The correct answer to 
this is “It depends.”  
There are two primary 
issues that may need to 
be addressed:  (1) alloca-
tion of assets for the sur-
viving spouse of a mar-
ried couple upon the 
death of the first spouse 
AND/OR (2) adjustments 
to your tax basis in your 
property (your noncash 
assets, including stocks, 
bonds, real property, 
business interests and 
the like). 
 

Allocation of Assets at 
the First Death 
For most married cou-
ples, your estate plan 
(joint revocable living 
trust, separate revocable 
living trusts or wills) is 
designed to divide the 
estate upon the death of 
the first spouse into a 
“marital share” and a 
“family share”.  The pur-
pose of this division is to 
take advantage of the 
estate tax exemption 
amount by placing this 
amount in a family trust 
and to allow the balance 
of the assets above that 
exemption amount to 
pass into a marital share 
and qualify for the mari-
tal deduction.  This type 
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Disclaimer  We are obligated by ethical rules to state that this Newsletter is an advertisement. Certifications of Specializa-
tion are available to Tennessee lawyers in many areas of  practice, including the areas of Civil Trial, Criminal Trial, Business 
Bankruptcy, Consumer  Bankruptcy, Creditor's Rights, Medical Malpractice, Legal Malpractice, Accounting Malpractice, Elder 
Law, Estate Planning and Family Law. Listing of related or included practice areas in this Newsletter does not constitute or 
imply a representation of certification of specialization.  

Pursuant to recently-enacted U.S. Treasury Department Regulations, we are now required to advise you that, unless other-
wise expressly indicated, any federal tax advice contained in this communication, including attachments and enclosures, is 
not intended or written to be used, and may not be used, for the purpose of (i) avoiding tax-related penalties under the Internal 
Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matters addressed herein. 

death) are more than 
$1.3 million, you will 
most likely not be af-
fected.    
 

If you are married or sin-
gle and the sum of your 
noncash assets (valued 
at fair market value at 
death) exceeds $1.3 mil-
lion, your will or trust 
should be amended to 
provide for proper alloca-
tion of the basis in-
creases AND to provide 
that property passing to 
a surviving spouse gets 
the spousal property ba-
sis increase.   
 

What happens if I do 
nothing? 
Maybe nothing.  How-
ever, if you or your 
spouse dies in 2010 and 
these changes could im-
pact your estate, failures 
to plan for these new 
rules may result in higher 
capital gains taxes after 
death. 
 

BE ESPECIALLY ALERT if 
you are married and as-
sets pass to anyone 
other than your spouse 
at the death of the first 
spouse to die.  This often 
happens in blended fami-
lies where assets pass to 
children of a prior mar-
riage at the first death.  
Please contact our office 
immediately if this de-
scribes your situation. 
 

Here is what we recom-
mend you do: 
1.  Read the information 
above to see if you fall 
into one of the catego-
ries affected 
2.  Then, call us to 
schedule a time to re-
view your plan and make 
the necessary amend-
ments. 
 

When you call us, we will 
schedule a 1-hour con-
ference to discuss this 
with you and determine if 
an amendment is 
needed.  The fee for this 
conference is $250.   
 

If an amendment is 
needed, we have an 
amendment that we can 
prepare for you that will 
be effective for most cli-
ents in 2010, 2011 and 
thereafter (subject to 
changes by Congress).  
Our minimum fee to pre-
pare an amendment to 
address these issues is 
$500. 
 

Please understand that 
this is a 1-year problem 
and does not affect eve-
ryone.  However, it can 
have an affect on your 
estate and on capital 
gains taxes at your death 
in certain circumstances. 
 

We are doing our best to 
stay abreast of any 
changes, and we look 
forward to hearing from 
you. 

of formula has been in 
existence for over 50 
years in varying degrees 
and is designed to mini-
mize or eliminate estate 
taxes.  This formula al-
lows flexibility in the allo-
cation depending on the 
exemption amount so 
your estate plan does not 
need to be amended 
with each change in the  
exemption amount. 
 

However, the formula 
makes the division based 
upon certain terms used 
in the Internal Revenue 
Code.  Because there is 
no estate tax in 2010, 
many of these terms 
have no meaning this 
year.  Under current law, 
these terms will have 
meaning again and will 
be part of the law effec-
tive January 1, 2011.  
Thus, regardless of 
whether we revert to the 
old law or whether estate 
tax legislation is enacted 
this year, this is at most 
a one-year problem. 
 

Unfortunately, because 
these terms have no 
meaning in 2010, your 
trust or will may need to 
be amended to clarify 
your intent for this year.   
 

The Basis Issue 
If you are unmarried and 
the sum of your noncash 
assets (valued at fair 
market value at your 
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